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DISTRICT:NALBARI 
IN THE COURT OF SUB DIVISIONAL JUDICIAL MAGISTRATE (S), 

NALBARI 
 
 

MISC. CASE NO.55/2015 
U/Sec. 127 Cr.P.C. 

 
 

 

Smti. Rebati Das 

...................... PETITIONER 

         -Versus- 

Sri Pradip Das  

                            ...................... OPPOSITE PARTY 

 

 

 

PRESENT – SHALMA  AZAZ 

SUB DIVISIONAL JUDICIAL MAGISTRATE (S), NALBARI 

 

 

COUNSELS: 

ADVOCATE FOR PETITIONER  ...... Mr. B. Haque. 

 

ADVOCATE FOR OPPOSITE PARTY ...... Smti. D. Barman. 

 

EVIDENCE RECORDED ON - 30.11.18 & 22.02.19.  

 

ARGUMENT HEARD ON   - 28.03.19. 

 

JUDGMENT DELIVERED ON  - 06.04.19. 
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        J U D G M E N T 

 

1. This case is arisen out of a petition filed by Sri Rebati Das 
(herein after called as the Petitioner) under section 127 of 
CrPC praying for enhancement of her and her two minor 
sons' monthly maintenance allowance ,from her husband, 
Sri Pradip Das (herein after called as the opposite party) 
 

2. The case of the petitioner in brief, as revealed from the 
petition is that, the petitioner is receiving maintenance 
allowance for herself and for her two sons namely Apurba 
Das and Anup Das. Besides, the petitioner is suffering from 
illness, so, due to increase in price of the commodities 
along with medicines and the increase in the education 
expenses of her sons, the monthly allowance is not 
sufficient. She further stated that the 2nd party is a govt. 
employee. He is drawing salary of Rs.25,000/- to 
Rs.30,000/- per month and that he has other sources of 
income and has sufficient means to maintain the petitioner 
and her son. The 1st party has no any source of income of 
her own. The 1st party is taking shelter at her parental 
house, so, the petitioner prayed for enhancement in her 
and her minor sons' monthly allowance. 
 

3. The opposite party appeared before court and contested 
the case by filing written statement. The opposite party 
contended that the petitioner has filed this case without 
any reasonable cause.  He denied that he is drawing salary 
of Rs.25,000/- to Rs. 30,000/- per month and that he has 
no other sources of income and from his monthly salary, 
he is providing Rs.2959/-. Furthermore, the opposite party 
claimed that the sons of the petitioner have attained 
majority and their ages are 24 and 22 respectively. The 2nd 
party further stated that he is a worker and from his 
income, he is giving maintenance to the petitioner along 
with her children. Besides, he has to look after five 
members of his family. Hence, he prayed to dismiss the 
petition of the petitioner. 

 
4. During trial, the petitioner examined one witness to prove 

her case. On the other hand, the opposite party also 
examined himself. 

 
5. I heard the learned counsel for the petitioner and the 
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opposite party. 
 
6. After perusing the pleadings of the parties, evidence on 

record and also after hearing the arguments of learned 
counsel for both the sides, the following point for 
determination is framed: 

 
 

POINTS FOR DETERMINATION: 
 

i) Whether the petitioner and her minor sons are entitled 
for enhancement of their monthly allowance, and if so, 
then to what quantum of maintenance?  

 
 

DISCUSSION, DECISION AND REASON THEREOF: 
 

Now let us discuss the materials on record and try to arrive at 
a definite finding as regard to the issues of this case. 
 

 

POINT FOR DETERMINATION NO . (i) 
 

(i) Whether the petitioner and her minor sons  are 
entitled for enhancement of their monthly 
allowance, and if so ,then to what quantum of 
maintenance? 

 
7. The PW.1, Smti Rebati Das, who is the petitioner in this 

case ,in her deposition stated that the opposite party is her 
husband, and in the maintenance case bearing No.54M/01 
filed by her against her husband, the oppsoite party was 
directed  to pay maintenance to her and her two minor 
sons and presently she is receiving Rs.3059/- as monthly 
maintenance allowance from the opposite party for 
maintenance of her and her minor sons, her sons are 
students. The PW1, further stated that she is also suffering 
from various ailments, and there has been considerable 
increase in price of every commodities, therefore, she has 
filed this petition for enhancement of the maintenance 
amount from Rs.3059/- to Rs.10,000/-. She also stated 
that the opposite party works as a regular labour under 
PWD department and he is drawing salary of Rs.30,000/- 
per month. 
 
In cross examination the PW1, admitted that her sons are 
presently aged about 23 years and 20 years. The PW1, 
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denied that her sons are working at Suwalkuchi. The 
opposite party has remarried. The PW1, also denied that 
she has independent source of income. 
 

8. The opposite party Sri Pradip Das, examined himself as 
DW1, and deposed that he is the husband of the 
petitioner, and the petitioner has instituted a case against 
him for maintenance vide Misc. Case No.54m/01 and in 
that case, he is paying Rs.3059/- through his salary 
account and every month the said amount is deposited in 
the account of the petitioner. The DW1, further stated that 
he is a labour in PWD department and his salary is around 
Rs.20,000/- and he gets Rs.18,000/- in hand. The age of 
his son’s are 26 years and 24 years and therefore, they are 
not entitled for maintenance. The DW1 further stated that, 
he does not have the capacity to give enhanced 
maintenance as he has to look after his second wife, his 
minor son, and he has no other source of income. 
 
In cross examination the DW1 admitted that he did not 
submit any document showing that his sons are earning 
and looking after the 1st party. He also stated that he has 
not given divorce to the 1st party. The DW1, also admitted 
that the price of essential commodities has increased and 
the 1st party will have difficulty in sustaining herself with 
Rs.3059/-. 
   

9. The opposite party in his written statement, has prayed for 
the dismissal of the petition of the petitioner basically on 
two grounds, one is that the opposite party is a labour, 
and he does not have the capacity to give enhanced 
maintenance, and further, his minor sons have attained 
majority, and are of above 18 years. 
 

10. The opposite party /DW1, admitted that he is a labour in 
PWD Department, and his salary is Rs.20,000/-, and 
therefore , it is clear that the opposite party has sufficient 
income of his own.  

 
11. The PW1, stated that she has no source of income, and 

the opposite party failed to prove that the petitioner has 
sufficient income of her own, and hence , it is held that 
the petitioner has no income of her own, and further the 
PW1, stated that she remains sick, and this fact was not 
disputed by the opposite party. Further , the DW1, has 
admitted that the price of essential commodities has 



Page No. 5 of 7 

increased and the PW1/ petitioner will have difficulty in 
sustaining herself with Rs.3059/-. 

 
12. Hence , from the above it is clear that the petitioner has 

no income of her own , and admittedly price of essential 
commodities have increased so the petitioner will have 
difficulty in sustaining herself with Rs.3059/-, it is held that 
the petitioner is entitled to enhanced maintenance from 
the opposite party. 

 
13. Now , the fact which is to be taken in consideration, is that 

whether the two sons of the petitioner are entitled to 
enhanced maintenance or not. 

 
14. It is an admitted fact that the sons of the petitioner has 

attained majority and admittedly they are of 23 years and 
20 years old, and hence the sons of the petitioners are 
major, and therefore, they are not entitled to 
maintenance. 
 

15. Now the question which confronts me, is as to what would 
be the quantum of maintenance to be awarded to the 
petitioner. If we consider the monthly income of the 
opposite party to be Rs 20,000/- , then we can safely 
deduct one third of the amount towards his personal 
expenses which would amount to about Rs.7,000/-. The 
opposite party has to look after his second wife , minor 
son, hence the expenditure upon his second family would 
be about Rs.7,000/-. This leaves the opposite party with 
about Rs. 6,000/- of disposable income. Hence , 
considering the  requirement of the petitioner and the 
income of the opposite party, the petitioner is entitled to a 
enhanced monthly allowance of Rs 4500/- for herself.  

 
16. DECISION-. In view of the above discussion, I am of the 

reasoned opinion that the opposite party is directed to pay 
a maintenance allowance of Rs. 4500/- per month to the 
petitioner for her sustenance and medical treatment. 

 

 

ORDER 
 

17. The petition of the petitioner is partially allowed . The 
petitioner is entitled for enhancement of her maintenance 
allowance, and hereby, the opposite party is directed to 
pay a sum of Rs.4500/- per month to the petitioner, from 
the date of this order . It is hereby further directed that 
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the order of maintenance would be effective from this 
month and the maintenance for this month would be 
payable within the first seven days of the next month and 
similarly for other months likewise. Further , the minor 
sons of the petitioner are not entitled to maintenance. It is 
further directed that the second party do pay to the first 
party the cost of the proceeding which is fixed at 
Rs.5000/- (five thousand) within the first seven days of 
next month.   
 

18. Furnish a free copy of the judgment to the petitioner. 
 
19. The case is disposed off on contest with cost. 
 

 
Given under the hand and seal of this Court on this, the 06th 
of April, 2019, at Nalbari. 

 
 
 

SHALMA AZAZ 

SDJM(S), Nalbari 
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  APPENDIX 

 
 

PETITIONER’S EXHIBITS: 
 

NONE 
 

 

OPPOSITE PARTY  EXHIBITS 
 
NONE 
 

 

PETITIONER  WITNESSES 

1) SMTI REBATI DAS. 

 

OPPOSITE PARTY WITNESSES 
 

1) SRI PRADIP DAS. 
 

 
SHALMA AZAZ 

SDJM(S), Nalbari 

        

 

 

 
 
 


